
Not a Loqal Prolessional? Visit our consumer silo
Oogsior I Log-ta

CASES & CODES PRACTICE MANAGEMENT JOBS & CAREERS LEGAL NEWS BLOCS SERVICE PROVIDERS Search FrndLaw

FndLaw Caselaw Lkited Slates tS 5th CL
ANECAN FCEST AIC PAF ASSOct4Tt v UME STATES aVCM&WAL FBOThUCN AGECY

AMERICAN FOREST AND PAPER ASSOCIATION v,
UNITED STATES ENVIRONMENTAL PROTECTION
AGENCY

Pnnt Sharemis Font size; A A Reset

United States Court of Appeals,Fifth Circuit.

AMERICAN FOREST AND PAPER ASSOCIATION, Petitioner, v. UNITED STATES

ENVIRONMENTAL PROTECTION AGENCY, Respondent.

No. 96-60874.

-- March 30, 1998

Before JONFSand SMITH, Circuit .Iudges, and FITZWATER.Distrietjudge.i Russell Scott Frve,Erin

Buckley finidlev, Chadhourne & Parke, Washington, IX, for Petitioner. Steven Edward Rusak, U.S. tpt.
of ,Iustice, Washington, IX, Carol Browner, EPA, Washington, IX. for Respondent. Scott Fet Dofloff,

To tin Heiderseheil, Wright & Thhsman, Washington, IX, for A mer.Petro. Inst., Giamher of Commerce
of U.S., Mic Ingan Manufacturer, NaIl Ass’n of Manu., Natl Ass’n of Home finilde rs and Slate Ojaititier of

Oklahoma’s Ass’n of flusiness and I ndustnw, Amieus Curiae. Elizabeth Ellen Ted, New Orleans, LA, for

Lega Eliv iro ‘linen tal Assis tao cc Font, datio n, Inc., Len isiana Env irs, ii men ta I Act ion Network, La LI is jail a

__________________

Wildlife Federation, Maniand Conservation Council, St. Diaries Eiivjronmental Coalition and St. John

Citizens for Elivininmemital Justice, Amiens Curiae.

Porsnant to the Dean Water Act (“CWA’). 33 U.S.C 1 ei et seq., the Environmental Protection

Agency (EPA”) detegated to Louisiana the responsibility foradruinistering the Louisiana Pollutant
Discharge Elimination System rLPDES’), In exchange for its approval, EPA required Louisiana to
consult with the Fish and Wildlife Senice (“FWS”) and the National Marine Fisheries Service (NMFS”)
befit re issuing permits. If FWS or NMFS determines that the proposed permit threatens endangered
species—and if Louisiana refuses In modify the permit—EPA will veto the permit under its continuing
oversight authority. American Forest and Paper Association (“A F & PA’) c hallenges this rule as
exceeding EPA’s anthority nnder the CWA. Because we agree that EPA lacked statutory authority, we

grant the petition for review and vacate and remand the portion of the role that imposes the
consnltation requirement and declares that EPA will veto any permit to which flVS or NMFS objects.

Under the CWA, one needs a permit to discharge a pollutant. At least as an initial matter, permitting
authority is vested in EPA through the National Pollutant Discharge Elimination System (‘NPDES”).
EPA may, however, delegate permitting authority to a state if the state demonstrates that it will comply
with a list of enumerated requirements and that it will monitor and enforce the terms of the permits.
See CWA § 402(h)(t)-(g), 33 U.S.C. § i342(b)(i)-(9). EPA does not enjoy wide latitude indeciding
whether to approve or reject a states proposed permit program. “Unless the Administrator of EPA
determines that the proposed state program does not meet [the specified] requirements, lie mnst
approve the proposal.” Save the flay, Inc. v. EPA, 556 Fed teBe, i285 (5th Cir.1977).

EPA retains oversight authority even when it delegates permitting authority to a state. Should the
agency determine that a state is not complying with the CWA, it may withdraw its approval of the state
program. EPA also retains oversight antliority over individual permits issued inider approved state
programs. States are required to subniit permit applications and proposed perniits to EPA; the
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agency ‘nay veto a proposed permit if it concludes that the permit violates the CWA. See CWA §
402(d), U.S.C. § ‘342(d).

Until recently, EPA administered the permitting program in Louisiana through the NPDES. Before
issuing a pentut, EPA chose to consult with FWS and NMFS to ensure that endangered species would
not be threatened by the discharges contemplated in the permit. When EPA announced plans to
delegate the PC rmitting program to Louisiana, environmental groups cried foul, pointing o sit that
because the Endangered Species Act (“ESA”) does not apply to tile states, nothing would prevent tile

issuance of permits that might harm endangered species.

EPA then devised the following scitente: In exchange for approving Louisiana’s program, EPA directed

tile Louisiana Department of Environmental Quality (“LDEQ”) to submit proposed permits to FWS and
NMFS for review. If the federal agencies agree that the proposed permit does not threaten

endangered species, the pernut utay he issued. Bitt if the federal agencies conclude tilat the permit

does threaten endangered species-and if LDEQ refuses to modity the pernnt to the agencies’

satisfactioti—EPA will exercise its veto power and formally object to the perunt. Lu nisiana cotisented

to this arrangement, and EPA issued its final rnle. See Approval of Application by Louisi.ina To

Administer the National Pollutant NschtargeiminationSvstem Program,6t Fed.Reg.47,932(1996),

EPA invoked CWA 304(i), U.S.C. § 13140), as authority for attaching tIns condition to its approval

of iM nisiana’s program. That section allows EPA to promulgate guidehilles establislting the minimum

procedural and other elements’ for state permitting programs. The agency also pointed to ESA § 7(a)
(2) as jtlstihitlg its action. That section provides:

Eac ii Federal agency shall, in eonsultatio ii with and with the assistance of tile Secretary [of the I Iterior,

Commerce, or Agdctillttre], insure that any action authorized, ft,nded, or carried out by sttch agency -

is not likely to jeopardize the continued existence of any endangered species or threatened species or
restilt in tile destruction or adverse modification of habitat of such species.

iS U.S.C. § 1536(a)(2). The spirit of this general mandate is echoed in the statement of congressional
purpose titiderlying the ESA, i6 U.S.C. § 1531(c)(r), which declares it “the policy of Congress that all
Federal departments and agencies shall seek to conserve ettdttitgered species and threatened species
and shall titihize their atititurities in fttrtherance of tlte purposesof this chapter.’

AF & PA did not participate in the agency proceedings below-a silence that EPA says precludes AF &
PA front raising its ohjeetion in this court. The OVA grants the federal courts of appeals strigiiial
jurisdiction over challenges to detenninations regarding state permitting programs under § 4oz(b).
Although any Interested person” may seek review of EPA’s permitting decisions, see OVA

U.S.C. i369(b)0), EPA argties that a party that fails to participate during tite puhhc comment
period waives its claims, The agency points to its extensive newspaper advertising as evidence that
AF & PA wason notice of EPA’s intent to approve Louisiana’s program.

EPA has failed to identik ally provision ii, tile CWA that suggests a party’s tailtttre to cn ctttllettt waives its

right to seek judicial review. Tile stalote allows any interested person’ that promptly files an

thjec tiotl to seek review in this conrt. Other slat utes allowing judicial review of agency decisions
sweep far less broadly, rcqtiiring the petitioner to have beetl a party. See, e.g., zB U.S.C. 2344

(hmiling right of review to “aggrieved parties”). We see nothing in tile text of tile statttte that warrants

the narrow reading EPA urges.

Moreover, we have never held that failure to raise an objection during the public notice and cnmment
period estops a petitioner from raising it on appeal. EPA presented the same argunlent to tts long ago,
btit we rejected it, observing tllat “EPA Ilas cited no aitthiority for tile proposition titat all argument not

raised during the comment period niay not he raised on review.” City of Seabruok, Tex. v. EPA, 659

F.2d 1349, t3So n. 57 (Former 5th Cir. Qt. igRi). In that case, EPA-as it dues again here-relied ott

UnitedStatesv. L.A.TockerTrnckLines, tnc.,344 U.S.33,73S.Ci 67,97 L.Ed.54(i952),invoivinga

cilalletlge to an Interstate Comtneree Commission action by a party that participated in a itearing and

euttld have appealed the hearing officer’s decision to the Commission. We characterized EPA’s

reliance on LA. Tuekeras “badly misplaced.” City of Seabrnuk, 659 F.udat t36o n. 17.

We conclude that AF & PA’s failt,re to participate dttring the ptihlic comment period does not rob this

court ofjttrisdiction. Our decision in City of Seahrook remailts valid:

‘rite rtile ttrged by EPA would require everyone wl,o wistles to protect himself front arbitrary agency
action not only to become a faithful reader of tlte Ilotices of proposed rulemakittg published cad, day in
the Federal Register, bitt a psyeitie able to predict the possible changes titat cnttld he made in the
proposal when the rule is finally promulgated. ‘I’lus is a fate this court will impose on no one.



Id. at t 360—61 (internal footnotes omitted). Estopping AF & PA from pursuing its claims wo old be

especially unfair iii that EPA modified its rule. The version initially proposed did not contain the
consultation requirement; that provision was added only alter environmental groups demanded
additional protection for endangered species. Ar & PAs failure to monitor the rules evolution
throughout the public comment period does not constitute waiver.

Finally, we note that the concerns underlying the exhaustion doctrine are not implicated here. That
doctrine restrains co urts from ruling on objections not Co nsidered by the agency by requiring a party
to exhaust its administrative remedies before pursuing judicial review. See Unetnploy ment

Compensation Comm’n v. Aragon, 329 U.s. 143,155,67 5.0.245,251,91 LEd. 136(1946), During
the public comment period, EPA was presented with detailed objections concerning the scope of

endangered species protection under Louisiana’s proposed program.2 (To be sore, these objections
came from ettvirontttentat groups seeking expanded protections, so it is ironic that AF & PA 110w seeks
to presen’e its claim on the basis of its opponents’ eo mplaints.) In any event, because the public
comments regarding the ESA were sufficiently specific to prompt EPA to adopt the provision contested
Isere, the agency canlin t reasonably claim that it has been denied the opportunity to consider the issue.

Ill.

Uclore we can reach the merits of its claim ,AF & PA most demonstrate that it has standing to sue. It
mnst first show that it has suffered an lnjttn in facr—that is, all actual and imminent injiin, not 01W

that is merely conjectural or hypothetical. It also must show a causal connection between ils inJtin

and the complained—of conduct. Finally, it must establisht that its injun is likely to be redressed by a
favorable decision. Bennett v. Spear, 520 U.S. 154,----, 117 5.0.1154,1163,137 LEthzd z8, (1997).

EPA claims that AFPA caitnot nieet ails’ of these reptirements.

A.

AF & PA’s members include permit holders in Louisiana. Although A F & PA has tint alleged tltat tity

(If its me iii hers has applied for a new permit or so ugtt t t (1 (Id ify an existing o lIe, it argo es tIm at injury is

in’ nhine lit, ill the to mu of r osts of c o nip ha nec id tlt EPA 5 new rttl e, inc lttd itig delays ill p cr111 itt i ug and
the added risk that an tpplicntion will he denied. EPA says AF & PAs alleged injury is purely
hy potlietical, because it rests on a chain of speculation. In EPA’s view, this chain is linked by a series
of dnhio us assuitiptions about the circumstances under which EPA might exercise its veto power.

We do lint find tlte perniit holders’ iltjuries speculative. As an initial matter, permits are not eternal:

They nitist be reitewed every five years, Modifications to existing permits must also be cleared with
fl%s and NMFS. Moreover, EPA has already identified the circumstances under ichic h it will veto a

proposed permit. See 6i Fed.Reg. mt 47,934 rEPA will formally object to the issuance of tite draft
permit if RVS detcnnines that the action is likely to jeopardize the continued existence of a listed or
proposed species or destroy designated critical habitat.’) (emphasis added). Permit holders’

intininent need to co nmply, coupled with EPA’s frank announcement of its inten tio ns, belies the agency’s

claim that ally injury is speeulative.

H.

EPA ilex t launches a redressabihity challenge, contending that Louisiana’s volontan commitment to

cnoperate with the federal agencies would withstand a court dcc isiolt striking down the rule’s
eotisitltatinn rcqttirensent. EPA correctly points out that Louisiana is free to consult with flYSand
NMFS in ma king permitting dccisio us. Bitt this argtnienl misses the real question: whether EPA may

promulgate a rttle requiring Lottisiatma to obtain the federal government’s blessing before isslung a
permit. In this instance, a permissible end does not validate impermissiblc means. EPA’s

redressability clsallenge, accordingly, is meritless.

lv.

The final threshold issue is ripeness. In determining whether an isstle is ripe for review, we must

ha Ia 11cc the fit hess of tli e isstl es for j (Id ic ia I dec sin n wit lithe Ii ardsh i p to tile parties (If with Ii old ing
review. Chevron U.S.A., Inc. v. Traillour Oil Co., 987 F.2d 1138, 1153-54 (th Cir.1993) (“[T]he
ripeness inquiry focuses on whether all injury that has not yet occurred is sufficiently likely to happen
to justify judicial hsten’ention.”). Ordinarily we wait tttttil a ride Itas been applied before granting
review; this prttdetttial cnneerls loses force, however, when the question presented is purely legal.
NewOrleans Pub. Sen., Inc. v.Cotu cilof City of NewOrleans, 833 F.2d 583,587 (sth Cir.1987).

Tue instant case concerns a purely legal issue: whether EPA enjoys the statutory authority to
reqtlire Louisiana, before it may issue a discharge permit, to consult with federal agencies regarding

the impact on endangered species. Cotttrary to EPA’s assertion, there are 110 facts itwaiting

development that would aid our decision; to tile extent ally’ factual questions even exist, they’ are



overshadowed by the legal question that towers over tins ease. Because deferring review will impose

an immediate, significant burden on the petitio ncr—and because we are confronted with a pure question

of law-this dispute is ripe for review.

EPA cnntendsthat its rule isauthorized by CWA § 3040), 33 U.S.C. § 1314(i), whichdirects EPA to

promulgate guidelines governing state permitting programs under cWA 402(b), 33 u.s.c. 1342(b).

EPA also suggests that its decision is not only authorized but compelled by EM § 7(a)(2), i6 u.s.c. §
1536(a)(2). That section directs federal agencies to consult with FWS and NMFS before undertaking

any “agency action,’ to ensure that the action will not threaten an endangered species.

We review EPA’s interpretation of the cWA iii two steps. Chevron U.S.A., I ne-v. Natural Resources

Defense council, 467 U.S. 837, 104 S.Ct. 2778, 8i L.Ed.2d 694(1984). We first ask whether congress

has directly spoken to the precise question at issue. If so, we must defer to the clearly expressed

congressional intent. If not—if the statute is silent or ambiguous—we ask whether the agency’s

interpretation is based on a permissible construction of the statute. Id. at 842-43, 104 s.Ct. at 2781

8z. We do not, however, accord chevron deference to EPA’s interpretation of the ESA, because the

EM is not a statute that EPA is charged with administering. See Adams Fruit Co. v. Barrett, 494 U.S.

638, 649-5n, 110 $01384, 1391, 1o8 L.Ed.2d 585 (iggo).

Specifically, CWA § 402(b), U.S.C. § 1342(b), provides that the EPA Administrator sliall

approve” proposed state permitting programs that meet nine specified requirements. ‘the key

qtiestinii is whether EPA may deny a slate’s proposed program based on a criterio n—the protection of

endangered species—that is not enumerated in § 402(h).

El’A calls our attention to CWA § 304(i), U.S.C. § 13140), construing that section as authorizing the

agency to regard the nine requirements § 4020) as minimum, not exhaustive, e rileria.4 EPA further

contends that because nothing in § 4o2(b) prohibits EPA from adding additional criteria, its

interpretation of the statute is reasonable and worthy of deference tinder Chevron.

We cannot agree. The language of 402(b) is firm: It provides that EPA “shall” approve submitted

programs unless they fail to meet one of the nine listed reqinrements. We interpreted this language as

non—discretionary in Save the Bay, I lie. v. EPA,556 F.2d 1282 (th Cir. 1977), noting that “[t]he

A mendments [to the WA] set out the full list of requirements a state program must meet. Unless the

Administrator of EPA determines that the proposed state program does not meet these requirements,

lie must approve the proposal.” Id. at 1285 & 11.3. See also Natural Resources Defense Council v. US

EPA, 859 F.2d 156,174 (D.c.Cir.ig88); Citizens for a Better Env’t v. EPA, 596 F.2d 720,722 (7th

Cir.1979).

EPA’s claim is further weakened by CWA § 402(b)(6), U.S.C. § 1342(b)(6), which grants EPA veto

power over a proposed permit if the Secretary of the Army concludes that the discharges

contemplated by the permit would substantially impair anchorage and navigation, congress could

have, hut did not, grant EPA an analogous veto power to protect endangered species.

Nothnug in § 304(i) underannes tlus conclusion. That subsection simply directs EPA to issue

regulations governing the approval process for slate programs. There is no lnnt that Congress

intended to grant EPA authority to erect additional hurdles to the permitting process beyond those

expressly noted in § 4o2(b). Moreover, neither section even mentions endangered species or the

ESA.5 The statute’s plain langoage directs EPA to approve proposed state programs that meet the

enumerated criteria’, particularly in light of the command “shall approve,” § 3040) cannot be

construed to allow EPA to expand the list of permitting requirements. Applying Chevron, we

conclude that Congress has spoken directly to the precise question at issue: EPA’s discretion lies not in

modi’ing the list of enumerated criteria, but simply in ensuring that those criteria are met.

In American Iron & steel Inst. v. EPA, 115 F.3d 979 (D.C.ir.l997) ( “AISI 9, the court concluded that

EPA may require states to include provisions in certain permittiog programs to ensure the protection

of endangered species. EPA argues that AISI ‘s logic is applicable to the instant case.

A ISI is distinguishable, however, in that the case arose under a different provision of the CWA— §
I i8(c)(2), 33 U.S.C. § 1268(c)(2). That section directs EPA to pronuilgate “water quality guidance”

for the Great Lakes. But § 1 18(c)(2) is structured qute differently from § 402: The former grants EPA

authority to specify pollutant limits for the Great Lakes and develop “guidances” to whuch stale



r

programs must conform; the seetio ii does not direct the agency to approve state programs that meet
Ce Ha in require ‘lie nts.

in addition to this far broader grant of authority, § ii 8(c )(2) specifically mentions that EPA
development of pollutant limits should aim to protect aquatic life aod wildlife io the Great Lakes. The
A ESt court relied oo this language in concluding that EPA did not exceed its statutory authority under

§ ii8(c):

We uphold this portion o [the Guidaoce, but oo t because of the ESA. Section ii B(cX2) provides that the
Guidance siialh specify numerical linnits on pollutants in ambient Great Lakes waters to protect h nina II

lien It Ii, aq nat ic i Ic, all d wildlife, and shall pros’ ide guidance to the Gre at Lakes States on nil,, iiii urn

water quality standards .‘ (emphasis added) This is all the authority the EPA iteeded to promulgate
regolatious designed in protect endangered, threatened and other species in the Great Lakes System.

i is F,3d at ioo. Al Si s reasoning, insofar as it concerns a section a [the flVA that inateriatfy’ differs
in language and purpose, is inapplicable here.

1).

EPA argues that ESA § 7 (a)(2), when construed alongside the Court’s broad reading of the
stattile in Tennessee Volley Auth.v. Hill,437 U.S. 153, 173,98 5Cr. 2279,2293,57 L.Ed.2d 117

(1978), compels EPA to do eventhing reasonably within its power to protect endangered species.
The fiutw in this argument is that if EPA lacks the power to add additional criteria to CW’ § 4020)),
nothing in the E&k grants the agency the authority to do so. Section 7 of the E&4 merely requires EPA
In ciinstilt with FWS fir NMFS before undertaking agency action; it confers no substantive powers.b

The District of Columbia Circuit en nstrued ESA § 7 (a)(z) in Platte River Whooping Crane Trust v.
Federal Energy Regulatory Cotum’o, 962 Fad 27 (D.C.Cir. 1992), holding that the statute docs not
expand the powers co uferred on an agency by its enabling act,” but rather directs the agencies to
Thtihize” their existing powers to protect endangered species. I d. at 34. In that case, the petitin ncr,
Whooping Crane ‘Frost, pressed virtually the same argument EPA advances here. The court observed:

Flie ‘Frust reads section 7 essentially to oblige the [Federal Energy Regulatory Commission] to do
“whatever it takes’ to protect the threatened and endangered species that inhabit the Platte River
b isi i; any Ii in it a tio us on FERCs ant ho rity contained in t lie [Federal Power Act] are un p lie it ly
superseded b’ this general command. We think the Trust’s interpretation of the ESA is tar—fete tied.

Id. We agree that the ESA serves not as a font of new authority, but as sometlung far more modest: a
direct ice to agencies to channel their existing authority in a particular diree tin u. The upshot is that
EPA calli,,, t invoke the ESA as a “leans of creating and imposing requirenten Is that are itot authorized
hy the CWA.

Accordingly, we GRANT the petition for review’ and VAATEthe portion of the role that imposes the
consultation reqnirelnen t and declares that EPA will reject any proposed pernl it to which F%VS or
NMFSobjeets. ‘I’his matter is REMANDEDtn the EPA for furthierappropriate pruceedhlgs.7

Fl’NGI’ES

2. For cx ample, an environmental group from Tulane Law School specifically charged that “the
Endangered Species Act will become unavailable to citizens if [the Louisiana] DEQ becomes the
administrator of the NPDES program.”

3. EPA’s claim that A F & PA hits not shown causation—a link between the agency’s decision and the
permit holders’ injury—in—fact—is also preniised on the allegedly speculative nature of the injury. It
fails for the same reason.

4. Section 3o4(i) provides: “The Administrator shall . promulgate guidelines establishing the
mm imuns procedural and other elements of any State program under Section 1342 of thus title which
shall include , monitoring requirements . reporting requirements . enforcement provisions; and
fund ing, pe rso ii nd q u a I ifie at io os and mall po we r reqiti re me lits

.
EPA’s own regulations identifying the grounds on which the agency might object to state permits

are sinnlarly silent: They make no mention of protection of endangered species. See 40 C.F,R. §
123,44(c).

6. Whether EPA’s approval of Louisiana’s permitting program constittttes “agency action’ for ESA
purposes is largely beside the point. Even if EPA were required to consult with the agencies before
approving Louisiana’s program, EPA lacks atithority to modify the plain language of the CWA by adding
to the list of enumerated reqniremeuts.



7. The Motion of Amid Curiae for Clarification or Partial Reconsideration is denied as moot.

JERRY E SMITH, Circuit Judge:
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